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JURISDICTION OF THE UTAH COURT OF APPEALS
The Utah Court of Appeals has appellate jurisdiction to hear this matter pursuant to Utah
Code Annotated, § 78-2a-3.

3

STATEMENT OF THE CASE
Judge David Young issued a Memorandum Decision denying Plaintiffs Petition to Modify
Decree of Divorce on November 27, 1996. Judge Young concluded that custody of the parties'
minor children should remain with Defendant.
A.

Procedural History

1.

Plaintiff, Mark Citton (father) filed a Petition to Modify Decree of Divorce on

June 28, 1995.
2.

Defendant, Gina Warnick (mother) filed an Answer and Counter Petition on July

14, 1995.
3.

Father filed an Answer to Counter Petition on July 20, 1995.

4.

Hearings were heard before the court's domestic relations commissioner and an

emergency hearing was held by the Court on September 25, 1995, wherein the Court determined
to leave the temporary custody with the defendant.
5.

A two-day modification hearing was held November 14-15, 1996, before the

Honorable David S Young.
B.

Statement of Facts

1.

The parties were married on September 3, 1982, in American Fork, Utah.

2.

Two children were born as issue of the marriage, to wit: Cassandra (Sandy) Lynn

Citton, born October 4, 1983, and Brittany Danielle Citton, born November 22, 1985.
3.

Sandy, now age 14, is an autistic child with mental and cognitive skills at a level

between ages 3 and 5 years. Brittany is now eleven years old.
4.

Father filed for divorce November 26, 1986, separating from mother at or about
4

that time.
5.

The Decree of Divorce was entered by this Court on or about March 3, 1987. In

the Decree, mother was awarded custody of the minor children subject to reasonable visitation
rights in the father.
6.

Subsequent to the entry of the Decree of Divorce, the children have always resided

with mother, and have had frequent visits, including three full summers, with their father and stepmother.
7.

Since the divorce, father has remarried and has been married for approximately

eleven years. He and his present wife have two children.
8.

Since the divorce, mother has been twice married and twice divorced.

9.

In July, 1995, father petitioned for a modification in the decree of divorce to

transfer custody of the children to himself.
10.

Pursuant to an Order of the Court, Dr. Elizabeth Stewart was appointed as the

custody evaluator for this case.
11.

For the purpose of preparing her report for the Court, Dr. Stewart interviewed

individually the mother, the father and his wife, and interviewed the three of them together as
well. She also interviewed Brittany and observed and spoke to Sandy but her range of
understanding was too limited to sustain an interview for the purpose of determining custody.
{See Transcript of modification hearing, November 14, 1996, pp.26-27).
12.

Dr. Stewart also had the parties fill out parent questionnaires, sentence completion

tests, a custody questionnaire, and MMPFs. {See Transcript of modification hearing, November
14, 1996, Vol. I).
5

13.

Dr. Stewart also contacted the children's schools, spoke with their teachers, and

reviewed some of their records. She contacted Margaret Morris at Valley Mental Health, Dr.
Thorn who was Brittany's therapist, and Mr. Crandall at the Division of Rehabilitation regarding
the mother's pursuit of further training. In addition, she reviewed some records from Valley
Mental Health and a chronology of events submitted by the father. (See Transcript of modification
hearing, November 14, 1996, p.27).
14.

Since the parties divorced and mother assumed sole custody of the children, there

have been many changes in the circumstances of the children's lives that have had a disruptive
effect on the children. (Custody Evaluation Report of Dr. Elizabeth Stewart, page 1, Appellant's
Addendum "A").
15.

At the time of the hearing, mother had moved fourteen times since 1987. She

stayed in the same place an average of eight months. She admitted that she likes to move. (See
Transcript of modification hearing, November 15, 1996, page 7).
16.

The mother's depression and loneliness after her last separation and divorce in

1995 had a serious emotional effect on Brittany. (Custody Evaluation Report of Dr. Elizabeth
Stewart, page 1, Appellant's Addendum "A").
17.

Of the two households, there is indication of social and adult relationship instability

in the mother's household while there is at least a ten-year history of a stable relationship in the
father's household. (See Transcript of modification hearing, November 14, 1996, Vol. II, page
46).
18.

Mother admits that she is not good at establishing relationships with adult males.

She falls in love but the relationships eventually deteriorate into yelling, arguing, fighting and
6

eventually divorce. (See Appellant's Addendum "A", pp. 1-2; transcript of modification hearing,
Nov. 14, 1996, Vol. I, page 28).
19.

Brittany and Sandy have been subjected to three different father figures, but when

they were very young, that didn't make a big difference; it does make a difference now. (See
Transcript of modification hearing, Nov. 14, 1996, Vol. I, page 29).
20.

Brittany is now getting to an age where she needs some stability in relationships.

She needs a home with an intact problem-solving on-going family relationship. (See Transcript of
modification hearing, Nov. 14, 1996, Vol. I, page 29).
21.

Mother has had problems establishing long term relationships which has interfered

with the development of family life. (See Appellant's Addendum "C", page 4).
22.

Brittany is concerned about who her mother's next boyfriend will be and whether

her mother can pick out a good boyfriend. She's concerned about her mother's depression as
well. This is a ten-year-old girl worrying about these things. (See Transcript of modification
hearing, November 14, 1996, vol. II, p. 46).
23.

Mother drinks socially and drinks more alcohol during times of high stress. (See

Transcript of modification hearing, November 15, 1996, page 10).
24.

Mark and his wife, Maryann do not use alcohol and there have been no reports of

other addictive habits. There was no testimony regarding any use of alcohol or drugs by Mark and
Maryann.
25.

Mother has had a history of alcohol abuse and over-the-counter substance abuse

during times of stress. (See Custody Report of Dr. Stewart, page 5, Appellant's Addendum "C").
26.

Brittany said that she had seen Keystone beer cans in the house and she knows her
7

mother drinks. She saw beer cans and liquor bottles in the closet. {See Transcript of modification
hearing, Nov. 14, 1996, Vol. I, pp. 34-35).
27.

Mother has used mini-thins as appetite control She experimented with cocaine

two times and tried marijuana, each of these incidents being six or seven years ago, during the
period of time that she has had custody of Brittany and Sandy. {See Transcript of modification
hearing, November 15, 1996, pp. 27-28).
28.

At the time of the hearing, mother was taking the anti-depressant, Prozac, to

resolve a chemical imbalance. {See Transcript of modification hearing, November 15, 1996, pp.
11-12).
29.

In 1995, mother saw a therapist at Valley Mental Health for self-esteem and

depression issues. {See Transcript of modification hearing, November 15, 1996, page 11).
30.

The majority of mother's work has been in the area of telemarketing. {See

Transcript of modification hearing, November 15, 1996, page 7).
31.

Both children have long standing bonds with their natural parents and with Mark's

wife, Maryann. All of the adults have a strong parent-child bond based upon willingness to
assume responsibilities for the children, ability to give them care, and expressions of love and
sympathy for the children. {See Appellant's Addendum "A").
32.

Mark and Maryann have been available for extended care (two weeks to three

months at a time) on many occasions and often on short notice. The children have been adept at
going back and forth between the two homes in a pattern that has resembled joint physical
custody more than sole custody. {See Appellant's Addendum "A", page 4).
33.

Maryann loves Brittany and Sandy as if they were her own. Brittany and Sandy are
8

well-acquainted with Maryann and have stayed with her for prolonged periods of time. She has
provide love, nurturing, and care for them at times when their mother was incapable of providing
these essentials for them herself. Maryann continued to visit them on her own while Mark was in
Desert Storm for four to four and a half months. (See Appellant's Addendum "A"; Transcript of
modification hearing, Nov. 14, 1996, Vol. II, pp. 9, 11).
34.

Maryann has had times when she has become frustrated with Sandy but has learned

how to deal with the frustration. (See Transcript of modification hearing, Nov. 14, 1996, Vol. II,
page 11).
35.

The custody and visitation arrangement has made it possible for Brittany and

Sandy to be in Mark's home during periods when mother was preoccupied with other matters that
were emotionally unstable or disruptive. (See Appellant's Addendum "A", page 4).
36.

On or about March, 1995, Gina wrote a letter to Mark stating that she was having

emotional problems and she wanted him to take Brittany and Sandy for approximately six months,
through the summer of that year. Mark agreed, was willing to do so, and then took tl^ children,
prepared to have them for the summer. After only six weeks, the mother called him and said she
was going to come and take the children back. She did so, once again removing themfromtheir
stable situation. (See Transcript of modification hearing, November 15, 1996, pp. 9-10).
37.

Brittany and Sandy have a half-brother, half-sister, grandparents, great-

grandparents, and cousins they interact with in Salt Lake and Utah counties. (See Transcript of
modification hearing, Nov. 14, 1996, Vol. II, page 26).
38.

Brittany and Sandy have spent a lot of time in the home of their maternal

grandparents and are very close to them. Mother's parents have provided yet another source of
9

care for the children when she was unable to do so herself for various reasons, and have been very
helpful to the mother during her times of crisis. {See Transcript of modification hearing, Nov. 14,
1996, Vol. II, page 25, 27).
39.

Father has no extended family in Boise, Idaho (See Transcript of modification

hearing, Nov. 15, 1996, page 25).
40.

There is a relationship and bond between Brittany and Sandy and mother's other

two children in their home. The relationship between the Citton children and mother's other two
children will not be as great if father gets custody of the children. (See Transcript of modification
hearing, Nov. 14, 1996, Vol. II, page 22; transcript, Nov. 15, 1996, page 23).
41.

With his nursing skills, Mark can provide services to Sandy that are necessary due

to her autism. In nursing, he has learned to teach people activities of daily living including how to
dress yourself, comb your hair, etc. These are the types of activities that are taught to Sandy. In
fact, Mark wrote an article for a nursing research project on what autism is, what the treatments
are, and how the nursing profession can help with autism. With his nursing skills, Mark can also
administer medications to Sandy. (See Transcript of modification hearing, Nov. 14, 1996, Vol. II,
page 53).
42.

Mark has always honored his child support obligations. (See Transcript of

modification hearing, Nov. 15, 1996, page 15).
43.

Mark buys a substantial amount of clothes for Brittany and Sandy and provides all

medical care for them. (See Transcript of modification hearing, Nov. 15, 1996, page 6).
44.

Mother is employed below her intellect and abilities. (See Transcript of

modification hearing, Nov. 14, 1996, Vol. I, page 42).
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45.

Mother attended two semesters at Utah Valley Community College but stopped

going when her children got sick and she couldn't keep up. (See Transcript of modification
hearing, Nov. 15, 1996, page 21).
46.

During mother's two semesters at UVCC, she was on the dean's list. (See

Transcript of modification hearing, Nov. 15, 1996, page 22).
47.

Brittany's current teacher ranked her in the top five students in the class. She said

that Brittany gets a lot of support from her mother regarding schoolwork.
48.

Brittany's past teachers always found her to be clean, well-groomed, and well-

dressed. They found her to have a happy demeanor and to be well-adjusted. Brittany had good
attendance and arrived at school on-time. Her academic performance was great. She has many
friends at school. (See Transcript of modification hearing, Nov. 14, 1996, Vol. I, page 15).
49.

Brittany was in the Extended Learning Program at school which is for upper-

achieving students. One of her past teachers ranked her as one of the top eight or ten students in
the class while another teacher ranked her in the topfivepercent. (See Transcript of modification
hearing, Nov. 14, 1996, Vol. I, page 15).
50.

Brittany's fourth-grade teacher, Shannon Mabey, said that mother was very

involved with Brittany's education and showed interest in what was going on at school, and that
she occasionally volunteered to accompany the children onfield-trips.(See Transcript of
modification hearing, Nov. 14, 1996, Vol. I, page 16).
51.

One of Brittany's teachers noted on a report card, "She's had difficulty in

completing her work this term." She stated that Brittany was troubled because of the custody
situation that was going on. (See Transcript of modification hearing, Nov. 14, 1996, Vol. I, page
11

11).
52.

Two of Brittany's teachers testified and neither one had occasion to see any

evidence of any mental mistreatment, and neither had concerns about parental involvement. {See
Transcript of modification hearing, Nov. 14, 1996, Vol. I, page 10).
53.

Sandy's special education teacher testified that Sandy is very well-dressed, happy,

cheerful, and works well with them at all times. {See Transcript of modification hearing, Nov. 14,
1996, Vol. II, page 6).
54.

Sandy's special-education teacher said that mother had daily contact with the

special education teachers through communication logs. Mother was always writing and
answering the teachers' questions. {See Transcript of modification hearing, Nov. 14, 1996, Vol.
II, page 6).
55.

Sandy's special education teacher, Krista Anderson stated that Sandy had fine

attendance and made progress. {See Transcript of modification hearing, Nov. 14, 1996, Vol. II,
PP 6-7).
56.

Dr. Stewart testified that mother has done well in getting Sandy into special

education and into the right schools. {See Transcript of modification hearing, Nov. 14, 1996, Vol.
II, page 29).
57.

Mother took Brittany to a therapist because she was having behavior and discipline

problems. (See Transcript of modification hearing, Nov. 14, 1996, Vol. II, page 30).
58.

Dr. Stewart was critical of the home environment in which the children will be

raised in the next ten years if it's anything like the last ten years. She was concerned that mother
was not thinking in long range terms for what is good for her and her family. (See Transcript of
12

modification hearing, Nov. 14, 1996, Vol. II, pp. 32, 34).
59.

While it was helpful to mother to have an adult male in the home so the children

got more attention, she acknowledged that neither husband was really good for her or for the
children ultimately. (See Transcript of modification hearing, Nov. 14, 1996, Vol. II, page 35).
60.

Sandy could adjust to being in the care of either parent on a full-time basis. (See

Transcript of modification hearing, Nov. 14, 1996, Vol. II, page 34).
61.

Mother would have a hard time telling her daughter to abstain from sex if her

daughter said she was in love. (See Transcript of modification hearing, Nov. 14, 1996, Vol. II,
page 42).
62.

Mother's therapist at Valley Mental Health thought mother's response to the pre-

marital sex question was a loving, compassionate response in an effort to keep the dialogue with
her daughter open.
63.

Father's petition for custody was not motivated by a desire for retribution against

the mother. (See Transcript of modification hearing, Nov. 14, 1996, Vol. I, page 50).
64.

Dr. Stewart's expert opinion and recommendation was that custody of the

children, Brittany and Sandy, be changed from the mother to the father, with the mother having
the standard visitation or as similar to it as possible considering that the father and his wife live in
Boise, Idaho, and that the mother lives in Salt Lake City, Utah. (Custody Evaluation Report of
Dr. Stewart, p. 6, Appellant's Addendum "A").
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STATEMENT OF ISSUES ON APPEAL AND STANDARD OF REVIEW
Did the trial court overlook relevant evidence, oversimplify the recommendations of the
custody evaluator, show bias against the father, and make insufficientfindingswhen denying the
father's petition to modify? This is a decision that is reviewable under the abuse of discretion
standard. The trial court abuses its discretion when it fails to enter specific detailed findings
supporting its determinations. Findings are adequate only if they are "sufficiently detailed and
include enough subsidiary facts to disclose the steps by which the ultimate conclusion on each
factual issue was reached." Alfred v. Alfred, 797 P.2d 1108, 1111 (Utah App. 1990) (quoting
Stevens v. Stevens, 754 P.2d 952, 958 (Utah App. 1988)). See also Sukin v. Sukin, 842 P.2d 922,
924 (Utah App. 1992) (detailedfindingsare necessary to determine whether the trial court has
exercised its discretion in a rational manner)."The trial court's decision regarding custody will not
be upset 'absent a showing of an abuse of discretion or manifest injustice." Id.

14

SUMMARY OF ARGUMENTS
The trial court's written memorandum decision is insufficient in that it does not delineate
specific findings of fact and conclusions of law. As a result, there is not adequate clarity and detail
to determine the process through which its ultimate decision of denying Plaintiffs Petition to
Modify was reached. The decision does not reflect whether the trial court considered change in
circumstances or the best interests of the children, the two considerations that must be made in
determining whether to change the custody of children. Without any indication of whether the
court made these considerations, it denied the petition to modify, thus making a decision that was
clearly unsupported by the evidence.
During the hearing, a great deal of evidence was presented regarding the unfitness of the
mother. Specifically, evidence of her use of drugs and alcohol, her immoral character, and her
turbulent personal life was introduced. An equally great amount of evidence was introduced
regarding the extremely capable parenting skills of the father, Mark, and his wife, Maryann,
including evidence of their very stable home and family life, their outstanding moral values, their
abstinence from any type of alcohol or drugs, Mark's nursing skills in relation to caring for his
autistic daughter, their willingness to assist the mother during her times of personal crisis, and
Maryann's ability to stay home and care for the children full-time. Finally, the custody evaluation
prepared by the court-appointed custody evaluator came out extremely one-sided in favor of
recommending that the custody of the children be changed to Mark. Despite this wealth of
evidence in favor of granting custody to Mark, the court denied the petition to modify, a decison
unsupported by the evidence and constituting a gross abuse of discretion.
Remarks regarding the father's motive for filing his Petition to Modify were made from
15

the bench by the court during the plaintiffs closing argument. These comments were unsolicited,
unrelated to any evidence presented during the hearing, and made apparent the court's bias
against the father. Thus, the court's decision was influenced by its own opinions and its bias
against the father regarding his motive for obtaining custody of his children, rather than the
evidence presented. Allowing such bias to influence its decision is a clear abuse of discretion on
the part of the trial court.

16

ARGUMENT
L
THE TRIAL COURT DID NOT MAKE SUFFICIENT AND PROPER FINDINGS OF
FACT AND CONCLUSIONS OF LAW
At the conclusion of the modification hearing on November 15, 1996, the trial court took
the matter under advisement, stating that it would either render a written memorandum decision
or call the parties back in and render the decision from the bench. On November 27, 1996, the
court issued a written memorandum decision.
A.

The Trial Court Did Not Make Sufficiently Detailed Findings that Disclose a Logical
Thought Process.
A custody decision must be supported by written findings and conclusions. See Rule

52(a), Utah Rules of Civil Procedure; Hutchison v. Hutchison, 649 P.2d 38, 42 (Utah 1982).
Proper findings of fact ensure the ultimate custody award follows logically from, and is supported
by, the evidence and the controlling legal principles. Smith v. Smith, 726 P.2d 423, 425 (Utah
1986). In the instant case, the trial court's decision was in written form but it did not make
specific findings and conclusions to support the ultimate decision. Thus, the findings were
insufficient.
The trial court's memorandum decision begins with a "factual background" heading and
recites some factual background which eventually blends into statements regarding the parties.
There are no specific delineations of Findings of Fact or Conclusions of Law. In fact, it is difficult
to determine at what point the court begins making findings and at what point it makes
conclusions of law. {See Memorandum Decision, Appellant's Addendum "A"). The difficulty in
determining what findings and conclusions the trial court made is evidenced by the fact that the

17

Findings of Fact and Conclusions of Law drafted by defendant's counsel subsequent to the
issuance of the memorandum decision, was a word-for-word regurgitation of the court's
memorandum decision. Although counsel for the defendant titled his document "Findings of Fact
and Conclusions of Law," the body of the document includes only a "Findings of Fact" heading
but no "Conclusions of Law" heading, indicating that he merely re-stated and numbered the
court's statements, but was unable to decipher any distinctions between findings and conclusionsin the court's memorandum decision. Further, defendant's counsel did not attempt tofillin the
voids left by the trial court. {See Defendant's Findings of Fact and Conclusions of Law,
Appellant's Addendum "C").
In Jensen v. Jensen, 775 P.2d 436, 438 (Utah App 1989), the Utah Court of Appeals
stated that adequatefindingsin a custody case are those that "(1) are sufFiciently detailed,
(2) include enough facts to disclose the process through which the ultimate conclusion is reached,
(3) indicate the process is logical and properly supported, and (4) are not clearly erroneous."
(quoting Marchant v. Marchant, 743 P.2d 199, 203 (Utah App. 19S ')). The Court noted that
"unless the record meets this standard, the issue of custody must be reversed." Id
The trial court's memorandum decision in the instant case does not adhere to this
Marchant standard. Because it does not specifically delineate what it made as its findings and its
conclusions, and because it is difficult to decipher between the two, they are obviously not
sufficiently detailed. Regarding the second and third prongs given in Marchant, the decision in the
instant case includes some general facts related to the parties, but due to the haphazard way they
are set out, they do not disclose the thinking process used to make the decision. For example, the
decision notes that both parents are able, attentive, caring parents; that the children enjoy a
18

bonded relationship with their siblings in each household; that both parents have adequate living
circumstances; and that the children have always resided primarily with their mother. However, it
does not include facts related to specific parenting abilities of the parents or facts that establish
one parent is the better person to care for the children. The court seems to find that the custody
issue is a tie and never really makes an effort to make findings as to who is the better parent to
care for the children and what is in their best interest. Without specifically stated facts that lead to
thefinaloutcome, it is impossible to have findings that logically support the thought process.
The fourth prong in Marchant states that the findings must not be clearly erroneous. In
reviewing the record in the instant case, it is clear that the insufficient findings and the ultimate
conclusion made by the court were clearly erroneous. The evidence overwhelmingly supported
the conclusion that Mark is the better parent and that he should be awarded custody of Brittany
and Sandy. For example, the court ordered that a custody evaluation be performed and it
appointed Dr. Elizabeth Stewart to conduct it. After reviewing the records and completing the
psychological examinations, Dr. Stewart prepared her report and recommendations which came
out one-sided to the effect that the mother had substantial problems, that Mark was the better
parent to care for Brittany and Sandy and that the best interests of the children would be served
by changing custody to Mark. Despite this overwhelming evidence, the court ignored the
recommendation of Dr. Stewart. In addition to Dr. Stewart's report, the court ignored other
evidence of the mother's turbulent marriages and lifestyle, addictive alcohol and drug habits, and
immoral character. The court made a decision that was clearly against the weight of the evidence
and thus, clearly erroneous, not satisfying the fourth prong in Marchant
In Smith v. Smith 726 P.2d 423, 425 (Utah 1986), the trial judge made specific numbered
19

findings which stated some general facts about the parties, none with any particular significance to
their parenting abilities He then made one conclusion of law which stated custody of the minor
child should be placed with the defendant Id at 425 The Supreme Court of Utah found that
these findings of fact "did not pass muster because they did not demonstrate a rational factual
basis for the ultimate decision by reference to pertinent factors that relate to the best interests of
the child, including specific attributes of the parents " Id at 426
In the instant case, the court did not go as far as to set forth specific numbered findings as
did the trial judge in Smith. Similar to the findings in Smith, the findings in the instant case state
various facts about the parties but do not cite specific attributes of the parents that tip the scale
toward one parent or the other The court did not thoroughly analyze all of the relevant factors
that relate to the best interests of the children, such as parenting skills, the children's bond with
their natural parents, emotional stability of the parents, moral character of the parents, happiness
and adjustment of the children, impairment of the ability to function as a parent through alcohol or
substance abuse, and religious compatibility with the children Hutchison v. Hutchison, 649 P 2d
38, 42 (Utah 1982) Regarding a trial court's custody determination, the Smith court stated, "

it

is essential that the court set forth in its findings of fact not only that it finds one parent to be the
better person to care for the child, but also the basic facts which show why that ultimate
conclusion is justified " (emphasis original) Because the memorandum decision in the instant case
fails to do this, it is clear that the decision does not pass muster just as the Supreme Court found
in Smith

20

B.

The Trial Court Did Not Address Change In Circumstances and Best Interests of
the Children in the Memorandum Decision.
The Supreme Court of Utah has held that a trial court's decision to modify a decree of

divorce by transferring custody of a minor child must involve two steps. Hogge v. Hogge, 649
P.2d 51 (Utah 1982). First, the trial court must determine whether there is a material change in
circumstances since the earlier award of custody. Id If the court determines that there has been a
material change in circumstances, it will proceed to the second step and consider what is in the
best interests of the child. Id
In the instant case, the trial court did not make findings that indicate that it followed this
process as articulated in Hogge. It did not specifically find, eitherfromthe bench or in its
memorandum decision, whether or not a material change in circumstances was present. In
addition to this standard set by case law, the fact that the father's petition alleged substantial
change in circumstances requires the court to address those allegations, one way or another. In
additon, there is absolutely no mention in the memorandum decision as to what would be in the
best interests of Brittany and Sandy. Substantial evidence was introduced at trial, both from the
court-appointed custody evaluator and others, that the best interests of the children were not
being met in their present situation and that they would better be met in the care of Mark and
Maryann Citton, and yet the trial court did not even use the term "best interests" in its
memorandum decision. Without these fundamental considerations by the court, it is impossible to
determine what criteria the decision is based upon.
As pointed out in Thorpe v. Jensen, 817 P.2d 387 (Utah App. 1991), it is crucial for the
court for to determine what action is in the best interests of the child. The court stated that in
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custody matters, trial courts are obliged to follow the standard set forth in Utah Code Annotated
§ 30-3-10, which provides. "In determining custody, the court shall consider the best interests of
the child and the past conduct and demonstrated moral standards of each of the parties " Id at
389
The trial court in the instant case failed to address the best interest of the children as
pointed out in Thorpe and thus, failed in its duty to make a proper custody determination This
constitutes an abuse of discretion.
C.

The Trial Court Made a Decision Unsupported by the Evidence.
In its memorandum decision, the trial court denied the petition of the father and

determined that the children would remain in the custody of the mother
During the two-day hearing, sufficient evidence was presented to warrant the granting of
the father's petition to modify the divorce decree and obtain custody of the children First, there
was substantial evidence that there had been a material change in circumstances since the original
custody award Dr. Elizabeth Stewart, the court-appointed custody evalualor, prepared a Case
Summary and Recommendations {See Appellant's Addendum "A") for the purpose of advising
the court in its custody determination In her report, Dr Stewart stated that the circumstances
since the natural parents divorced have not only changed but have been detrimental to the
children She noted that "there have been many changes in the circumstances of the children's
lives that have had a disruptive effect on the children "
Since the natural parents' divorce over ten years ago, the mother has been married twice
and divorced twice. Her relationships with men have been tumultuous, ending in arguments and
fighting, all of which the two children have been exposed to while in her custody Exposure to
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stable relationships is extremely important for these children. Dr. Stewart testified that Brittany is
getting to an age where she needs some stability in relationships; she needs a home with an intact
problem-solving on-going family relationship. (See Transcript of modification hearing, Nov. 14,
1996, Vol. I, page 29). Because the past years have not provided stability for the mother and her
children, Dr. Stewart expressed concern for the future. She testified that she was extremely
concerned about the home environment in which the children will be raised in the next ten years if
it is anything like it has been the last ten years. Dr. Stewart further stated that she is concerned
that the mother is not thinking in long range terms for what is good for her and her family. (See
Transcript of modification hearing, Nov. 14, 1996, Vol. II, pages 32, 34). There was no evidence
presented to rebut this testimony.
In addition to the evidence of the expert witness, unrebutted evidence was presented at
trial that the mother, while having custody of the children, experimented with cocaine and
marijuana; drank alcohol excessively during times of high stress; received counseling and
medication for depression and low self-esteem; left the children with Mark and Maryann because
she was experiencing another turbulent time in her life, and then with little notice, removed the
children from their stable situation with Mark after only a few weeks; and has relied upon the
immediate support of Mark and Maryann, and her own parents, to provide stability and a sense of
continuity in the children's lives which she has not been able to provide herself during her years of
custody.
The expert observations and opinions of Dr. Stewart and the testimony of other witnesses
provide substantial evidence that there has been a material change in circumstances since the
original award of custody to the mother. In fact, testimony clearly showed that the mother does
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not operate as a sole custodian, and has to rely extensively on Mark as a joint physical custodian
and caretaker.
Regarding the best interest of the children, Dr. Stewart provided expert opinion relating to
that as well. She recommended that custody of the children be transferred to the father because
the mother's "lifestyle has had a disruptive influence on the children and there is no indication that
the children will benefit from continuing to be in her care in view of the fact that her life has not
stabilized in a way that is beneficial to the children's development during preteen and teenage
years."
Dr. Stewart did not base her recommendation to change custody on the instability of the
mother's relationships alone. In addition, the mother has had a history of alcohol abuse and overthe-counter substance abuse during times of stress. During the hearing, the mother testified that
she drinks more alcohol during times of higher stress. In her report of her psychological exam of
Brittany, Dr. Stewart noted that Brittany worries that her mother might get drunk and get hurt
herself
Dr. Stewart summarized that Brittany, in her mother's household, shoulders a lot of worry
and burden for a ten-year-old. It follows that this stress would be lifted if she were in the custody
of her father because his marriage is stable and the step-mother does not work and is home all
day. Brittany could be a child and not have to carry adult burdens. Dr. Stewart concluded that the
best interest would be better served by placing them in the care of their father.
The court did not consider this and other highly relevant evidence in determining the best
interest of Brittany and Sandy. In its memorandum decision, the court, in what appears to be an
attempt to justify deviation from the custody evaluator's recommendation, only stated that Dr.
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Stewart's recommendations are based primarily on the marital relationships of the parties. This is
a gross oversimplification of Dr. Stewart's testimony when in fact, her recommendations were
based on several factors including but not limited to marital relationships, emotional stability,
alcohol abuse, moral character, and preference of the children. (See Appellant's Addendum "A").
The court's suggestion that it was based primarily on past marital relationships is a gross
oversimplification of Dr. Stewart's recommendations. The court overlooked and apparently failed
to consider much of the evidence provided by Dr. Stewart and others which was necessary and
relevant to the custody determination.
The court's failure to address the change in circumstances and the best interests of the
children constitutes an abuse of discretion.
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THE COURT'S COMMENTS FROM THE BENCH REGARDING THE FATHER'S
MOTIVE FOR FILING HIS PETITION TO MODIFY, INDICATE HIS BIAS AGAINST
THE FATHER
During the second day of the modification hearing held November 14-15, 1996, the court
made remarks from the bench indicating his bias against the father. Specifically, on the afternoon
of November 15, 1996, while counsel for the father was making his closing argument, the court
intervened and stated, "Even though it has not been a part of this hearing, I want to tell you about
one other concern that I have. I wonder if this hearing is at all motivated by the fact that he is
paying far less than he would be if the guidelines were applied and he wants to avoid having to do
that." (See Transcript of November 15, 1996 hearing, Page 59, lines 15-20).
While it would be ridiculous for anyone to speculate that a father would attempt to take
on the custody and expense of two additional children, one of whom is autistic and retarded and
demands extensive additional attention and care, in hopes of circumventing an increase of his child
support payments, it was as equally ridiculous and inappropriate for the trial court to interject its
unsolicited commentary on the father's motive for obtaining custody of his children. While it is
true the mother counter-petitioned for an increase in child support because father's income had
increased and the guidelines had been revised, no evidence regarding the father's motive for
obtaining custody had been presented. As the court acknowledged in its above-quoted statement,
no evidence regarding this possibility had been presented by either party during the hearing. In
fact, the mother had not even alleged that an increase in child support may be a motivating factor
behind the father's filing of the petition to modify the divorce decree. Without any evidence to
that effect having been introduced during the hearing, it was highly improper for the court to hint
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that the father had the ulterior motive of avoiding paying increased child support. The court was
essentially questioning whether the father had anything but his children's best interests at heart
when attempting to obtain custody of them. The court's vocalization of these views in open court
when they had not been previously presented by either party, clearly indicates his bias against the
father. It also indicates that, when rendering its decision, the court considered information and
opinion based on its own bias rather than information that was in evidence. This type of conduct
by the trial court is a clear abuse of discretion.
CONCLUSION
Based on the foregoing reasons, the trial court should be found to have abused its
discretion and the custody decision should be reversed.
DATED this

[2 day of February, 1998.
HASKINS & ASSOCIATES

James C. Haskins
Attorney for Plaintiff?Appellant
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ADDENDUM
A.

Custody Evaluation Report of Dr. Elizabeth Stewart, court-appointed custody evaluator.

B.

Memorandum Decision of Judge David S. Young, dated November 27, 1996.

C.

Findings of Fact and Conclusions of Law, drafted by defendant's counsel.
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ADDENDUM "A"

ELIZABETH B. STEWART, PH.D.J.D.
A PROFESSIONAL CORPORATION

D1PLOMATE, C L I N I C A L P S Y C H O L O G Y
SUITE 500. CLIFT BUILDING
10 WEST BROADWAY
SALT LAKE CITY. U T A H 84101
(801) 363-6644

Citton v. Warnick
Case No. 864904780DA
Case Summary and Recommendations
Twelve year old Cassandra (Sandy) and ten year old Brittany
are the children of Mark Citton and Gina Warnick who separated in
July of 1986 after two years of marriage. Their divorce was final
in March of 1987. Sandy is mentally retarded with a mental age of
about five years and Brittany is a very bright child. Ms. Warnick
married and divorced two other men and has one child by each.
Sandy and Brittany have been in the sole custody of their mother
but have had frequent visits, including three full summers, with
their father and stepmother.
In July of 1995, Mr. Citton
petitioned for a change of custody.
Change in Circumstances
Since the parents divorced and Ms. Warnick assumed sole
custody of the children, there have been many changes in the
circumstances of the children's lives that have had a disruptive
effect on the children.
Ms. Warnick's current lifestyle very
probably will have negative consequences for the stability and
psychological well being of Sandy and Brittany for reasons stated
below.
Sandy and Brittany became accustomed to and then lost two
stepparents, the last of whom left Ms. Warnick in March of 1995.
Although Ms. Warnick was in love with each of her three husbands,
all three marital relationships were marked by strong differences
in temperament and expectations and later by argument and fighting
all of which began early in the marriages and caused the
separations and divorces.
Ms. Warnick's depression and loneliness after her last
separation and divorce in 1995 had a serious effect on ten year old
Brittany who recognized her mother's disconsolate reaction and in
turn became concerned that her mother might not find another
husband (and stepfather for Brittany and Sandy) who would be
permanent. Ms. Warnick admits that she is not good at establishing
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relationships with adult males but she does point out that she has
been a great (attentive) mother.
Ms. Warnick, who married young ana now has four children, has
not been able to establish well paying job skills.
She is
currently working as a telemarketer. Financial stresses have been
present after her divorces and Brittany has begun to be aware of
them. Ms. Warnick is only now in a position to pursue training
that would enable her to work in a more secure job. However, she
does not have a history of pursuing better jobs and while she is
very bright there is only hope but no history that would justify
confidence that she would be able to pursue her rehabilitation
education program to equip her to be a nurse.
Sandy and Brittany were preschool age when their parents
divorced and when their mother married her second husband.
Brittany had just started school and her mother married her third
husband.
Thus, the children were not affected so much by Ms.
Warnick's attitude regarding extramarital or premarital sexual
relationships.
However, at the present time the children and
especially Brittany who is very bright, will be more and more aware
of standards for moral behavior. Ms. Warnick feels comfortable
with relationships outside of marriage so long as she is in love.
Thfc problem is that in each of her three marriages she assumed that
she was in love but whatever it was that attracted her to her
husbands was not sufficient to sustain the marriage. She has not
figured out why she is attracted to inappropriate marriage
partners. The criteria "of being in love11 is not sufficient to
justify a relationship that is initially appealing but does not
endure. She has not yet recognized that she needs to change some
of her criteria if she is going to establish a satisfactory marital
relationship for her sake and that of the children.
Ms. Warnick has not figured out how she can justify having
intimate relationships with men outside of marriage and at the same
time help her daughters to establish appropriate relationships as
they mature. She believes that she can explain to her daughters
that as long as they are in love, sexual relationships are alright,
however, she has not thought this matter out carefully and in a
sense she assumes that her children will have more insight, selfcontrol, and good judgment than she has demonstrated.
Based upon the following summary, it is clear that the
circumstances when the natural parents divorced have changed and
have been detrimental to the children.
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Rule 4-903 Factors in Custody
1. The Children's Preference. Sandy is not in a position
because of compromised mental ability (mental retardation and
autism) to consider the reasons that would cause her to prefer one
parent over the other. She has been accustomed to being cared for
by her mother as well as by her father and stepmother.
Both
parents report that she adjusts well after a few days to being in
either home.
Brittany, at age ten, has been more and more aware of problems
in her mother's home that affect her sense of well being. These
problems include a feeling of "being poor" and not having as many
material comforts as she has or expects to have in her father's and
stepmother's home; anger and fighting between her mother and
previous stepfathers; her mother's depression, crying, and
loneliness after separating from her last two husbands;
apprehensiveness about who her mother might marry and whether the
relationship would be stable or again deteriorate; and whether she
would have an agreeable, loving, and reliable stepparent. Brittany
has no misgiving about living with her father and stepmother and
has expressed a desire to be in their home.
She likes the
lifestyle in that home and enjoys going to church with them. It
can be safely said that Brittany has an interest in living with her
father although she has no desire to not be with her mother.
2. The Benefit of Keeping Siblings Together. The children
have established a relationship in which Brittany accepts and helps
Sandy. Brittany is an important asset to Sandy and acts as her
playmate and helper. Sandy is accustomed to and dependent upon
Brittany for help and affection. The two girls enjoy "girl" things
in common. The other four half siblings are all boys and younger
than Brittany and Sandy. The girls should not be separated since
Sandy would be hard to handle without Brittany's presence and
influence. Brittany, however, would adjust well without Sandy
because Brittany is a resourceful, bright, and socially adept child
who accepts new challenges and succeeds easily.
3. The Relative Strength of the Children's Bond with Their
Natural Parents. Both children have long standing bonds with their
natural parents and their stepmother. The children look to these
adults for protection, love, and care. All of the adults have a
strong parent-child bond based upon willingness to assume
responsibilities for the children, ability to give them care, and
expressions of love and sympathy for the children.
4.

The General Interest in Continuing Previously Determined
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Custody Arrangement Where the Children are Happy and Well-Adjusted.
Sole custody by Ms. Warnick has not resulted in exclusive care for
the children with only minimal contacts with their natural father.
Mr. and Mrs. Citton have been available for extended care (two
weeks to three months) at a time or on many occasions and often on
short notice. The children have been adept at going back and forth
between the two homes in a pattern that has resembled joint
physical custody more than sole custody. This has made it possible
for the girls to have periods of stability when their mother's life
was not stable or was disruptive. Thus, when the children's well
being was threatened or when Ms. Warnick was preoccupied with other
matters, the children were protected from distress by being in
their father's home.
5. Factors Relating to the Parents' Character or Status, or
to Their Capacity or Willingness to Function as Parents. These
considerations include the following:
A. Moral Character. Both parents had some difficulties in
sexually acting out during their own marriage. Mr. Citton
examined his lifestyle values and elected to make some changes
that included a monogamous relationship and family life. Ms.
Warnick feels that sexual intimacies are acceptable so long as
they occur within the context of being in love. When she has
been attracted to and in love with her husbands, some other
serious negative factors created immediate and continuing
problems in establishing long term relationships and
interfered with the development of family life.
In this
respect, standards for her own behavior are contrary to a
stable life for the children and make it difficult to educate
the children to moral values.
B. Emotional Stability. Mr. Citton and his second wife are
emotionally more stable than is Ms. Warnick. Ms. Warnick is
more impulsive, less insightful, and less able to identify and
correct problems in her lifestyle that affect her and her
children.
C. The Duration and the Depth of the Desire for Custody.
Both parents have had a long standing relationship with the
children. Ms. Warnick has always assumed that she would have
custody of her children and she has acted in every was as a
loving and protective parent.
Mr. Citton did not pursue
custody at the time of the divorce in 1986 because it did not
seem realistic and he was satisfied that Ms. Warnick would
take care of the children. However, he has always maintained
a strong relationship with the children and has gradually come
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to the conclusion that custody is the only way that he can
protect the children and ensure a more stable lifestyle. His
desire for custody developed slowly and is a reaction to Ms.
Warnick's personal problems and failed marriages. His desire
for custody did not develop as a means of maneuvering for
some advantage or as a means of either punishing her or for
other ulterior motives.
D. The Ability to Provide Personal Rather than Surrogate
Care. Both natural parents have to work. Mr. Citton is
employed full time and the children's care would be
provided during that time by their stepmother. Ms. Warnick
works now half time and may enter some training program
through vocational rehabilitation. She will need surrogate
care during the time when she is either working or in
school. The issue of personal versus surrogate care is not
particularly relevant in this case. Ms. Warnick has always
arranged care for her children, most often by Mr. and Mrs.
Citton.
The children are well acquainted with their
stepmother and have stayed with her for prolonged periods of
time. The fact that their father is employed and that the
stepmother rather than the natural father would be with the
children after school hours is not relevant in view of the
fact of hex* good relationship with the children. Being in the
Citton home would be much different from being in the home of
a day care provider.
E. Significant Impairment of the Ability to Function as a
Parent Through Substance or Alcohol Abuse or Other Causes.
Ms. Warnick has had a history of alcohol abuse and over the
counter substance abuse during times of stress. She also
drinks socially and may drink inappropriately even if not
in an addictive fashion. Mr. and Mrs. Citton do not use
alcohol and there have been no reports of other addictive
habits.
F. Reasons for Having Relinquished Custody in the Past.
This factor taken from Hutchison v. Hutchison is not
relevant inasmuch as neither parent has relinquished custody.
G. Religious Compatibility with the Children. Mr. Citton
built his lifestyle around his religious beliefs since his
divorce from Ms. Warnick. Ms. Warnick specifically disavows
adherence to the religious affiliation that she formerly
shared with Mr. Citton. While theology is not necessarily
relevant in a custody case, the fact that Ms. Warnick
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specifically endorses relationships outside of marriage is not
only in conflict with the lifestyle associated with Mr.
Citton7s religious beliefs but also is in conflict with
general community standards.
Brittany's expression of
pleasure in attending church with her father and stepmother is
not necessarily determinative but it will make it easier for
them to guide her in some choices during the developing years.
H.
Kinship, Including Inextraordinary Circumstance as
Stepparent Status. This factor also taken from Hutchison v.
Hutchison is not relevant in this case in view of the fact
that it is the natural parents rather than the stepparent who
is asking for custody. However, it should be noted that Mrs.
Citton has performed well as a stepparent and has done so for
a long period of time.
Change of Custody
Based upon interviews, tests, review of documents, contacts
with the schools, medical personnel, as well as observations of and
interviews with the children, it is recommended that custody of the
children be changed from Ms. Warnick to Mr. Citton with Ms. Warnick
having the standard visitation or as similar to it as is possible
considering that Mr. Citton and his wife live in Eoise, Idaho and
that Ms. Warnick and her two children are living in Salt Lake City.
The reasons for this recommendation are that Ms. Warnick's
lifestyle has had a disruptive influence on the children and there
is no indication that the children will benefit from continuing to
be in her care in view of the fact that her life has not stabilized
in a way that is beneficial to the children's development during
preteen and teenage years. The best interest would be better
served by placing them in the care of their father.
This report
information:

was

based

upon

the

following

sources

of

MMPI-2 of Mr. and Mrs. Citton and Ms. Warnick
Ackerman-Schoendorf Parent Questionnaire of Mr. and Mrs.
Citton and Ms. Warnick
Sentence Completion of Mr. and Mrs. Citton and Ms. Warnick
Custody Questionnaire of Mr. and Mrs. Citton and Ms. Warnick
Evaluation of Mark Citton
Evaluation of Maryan Citton
Evaluation of Gina Warnick
Evaluation of Sandy Citton
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Evaluation of Brittany Citton
Review Mental Health Records
Review Rosalyn Elementary Records
Review Park View Elementary Records
Review of Dan Crandall's Records
Review Journal Chronology
Review of the Petition to Modify Divorce and Miscellaneous
Documents
Phone contact with Ms. Morris
Phone contact with Ms. Fowler
Phone contact with Ms. Mabee
Phone contact with Dr. Thorn
Phone contact with Mr. Crandall
Phone contact with Ms. Nichols
Phone contact with Ms. Anderson
Phone contact with Ms. Rasmussen
The attached
information.

individual

reports

contain

more

J 6S

detailed

s*\»

Elizabeth BT Jtewart, Ph.D.
Diplomate, Clinical Psychology
April 12, 1996

ADDENDUM "B

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MARK CITTON,

MEMORANDUM DECISION

Plaintiff,

CASE NO. 864904780

vs.
GINA W. CITTON,
Defendant.

The above-entitled matter came on for trial November 14-15,
1996-

The plaintiff (father) was present and represented by his

attorney James C. Haskins.

The defendant (mother) was present and

represented by her attorney James B. Hanks.
testimony

of

the

witnesses

called,

the

The Court heard the
parties,

and

heard

arguments of counsel, and based upon the foregoing, makes this its:

MEMORANDUM DECISION
Factual Background
The parties were married September 3, 1982 in American Fork,
Utah.

Two children were born as issue of the marriage, namely,

Cassandra (Sandy) Lynn Citton, born October 4, 1983, and Brittany
Danielle Citton, born November 22, 1985,

Sandy, now age 13, is an

autistic child with mental and cognitive skills at a level between
ages 3 and 5 years. Brittany, now age 11, is an exceptional child,

CITTON V. CITTON

PAGE TWO

MEMORANDUM DECISION

ranked by her school teachers in the upper five percent of the
class.
The plaintiff filed for divorce November 26, 1986, separating
from

the

defendant

at

or

about

that

time.

At

the

time

of

separation, Sandy was 3 years old, and Brittany 1 year old.
The children have always resided with their mother during all
the succeeding years.

Prior to filing this present Petition for

Modification in June of 1995, the parties both enjoyed a compatible
visitation schedule, with the children residing with their mother
during what might be described as the "academic school year11, and
with their father during the "summer months".
Since the divorce, the plaintiff

(father) has remarried and

has enjoyed a stable marriage for approximately ten years.

He and

his present wife, Maryann, have two children, now ages 6 and 2.
They enjoy a warm family relationship and environment.
The defendant

(mother) , since the divorce has been twice

married and twice divorced, and has two additional children, one
from each of her intervening spouses.
It is apparent that the plaintiff

(father) and his present

wife love and accept Sandy and Brittany; and, it is apparent that
the defendant (mother), at considerable sacrifice, likewise loves
and accepts Sandy and Brittany with Sandy's unique circumstances.
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The defendant (mother) expressed a great love for her children and
has shown a willingness to sacrifice for the children

in her

employment by limiting her workday to the hours the children are in
school, and by otherwise being available to the children at home.
Since the parties were divorced, the plaintiff (husband) has
filed

three

separate

Petitions

for

Modification.

The

first

Petition was filed in March of 1987 when the defendant, who had
been awarded custody of the children, was anticipating moving to
Oklahoma,

Apparently, the Petition was never formally resolved by

the Court and was abandoned by the plaintiff.

On September 12,

1988, the plaintiff again filed a Petition to Modify the Decree of
Divorce, principally requesting specific visitation.

On April 24,

1989, that second Petition was resolved by stipulation of the
parties at a pretrial modification hearing before the Court.

No

intervening Petitions were filed between 1988 and 199 5 when, on
June 28, 1995, the plaintiff filed his third Petition to Modify the
Decree of Divorce, alleging that there had been a

substantial

change of circumstances and that he should be awarded custody.
That

Petition

was

filed

during

the

plaintiff's

summer

visitation in 1995, wherein he requested that the children not be
returned in the fall.
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Hearings were heard before the court's domestic

relations

commissioner, and an emergency hearing was held by the Court on
September

25, 1995, wherein the Court determined

to leave the

temporary custody with the defendant (mother).
It is that Petition which is now being considered and tried
before the Court.
The defendant has provided the Court with testimony from Dr.
Elizabeth Stewart and a report from Dr. Stewart wherein she has
recommended that the custody be transferred to the plaintiff.
The recommendations of Dr. Stewart are based primarily on the
plaintiff's
defendant's

apparently

stable

intervening

marital

twice

married

the

children

relationship,
and

twice

and

the

divorced

circumstance.
No

one

disputes

that

are

thriving

in

each

household, and no one disputes that the mother is an attentive,
caring, able mother, similar to the father's likewise being an
attentive, able, caring father.
The parties have each illustrated an open access policy in
relation to visitation, even with circumstances wherein they have
lived hundreds of miles apart.
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The practice has principally been that the children reside
with the defendant during the academic school year, and with the
plaintiff during the summer months while out of school.
The children enjoy a close bonded family relationship with
their step-siblings in each household.

Since the plaintiff's two

children were born through his present relationship, they are
available to live with and enjoy the company of their stepsisters
during the summer months' visitation.
The defendant has the practice of allowing all of her children
to reside with their natural fathers during the summer months, so
if custody were changed, the two children subject of this Petition
would reside with the plaintiff during the academic year, and with
the defendant during the summer months; but, during those summer
months the defendant's other two children would be with their
natural fathers. Thus, a change in custody would cause a break in
the relationship between the Citton children and the defendant's
other two children.
The plaintiff and his wife reside

in Boise, Idaho. The

plaintiff is in the military reserve in Utah and travels to Utah
one weekend per month for military training.

If the plaintiff had

custody in Idaho, he would bring the children to Utah on that
weekend to visit with their mother. As it now is, on that weekend,
as his time allows, he visits the children here in Salt Lake City.
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The Court has struggled with this Decision, because there are
circumstances which do indicate that the plaintiff has established
a more harmonious and tranquil domestic life with his present wife.
However, the Court recognizes that the children subject to this
Petition have never resided during any academic year with their
father and stepmother, and have only been there during the summer
months.

While the mother has encountered

a turbulent marital

relationship, there is little evidence that that has negatively
affected the children, nor is it her present circumstance.

The

defendant has always shown a willingness to sacrifice for her
children, as is evidenced by the fact that she remains employed
under

her

apparent

skills

and

intellect,

so

that

she

can be

employed only for the few hours of the day in which the children
are in school, and be available to them both before and after
school.
Both parties have adequate living circumstances, with the
defendant having ready access to extended family assistance, in
that she lives in a separate apartment in the house where her
parents reside.

In addition, all family relatives, including the

Citton family and the extended family of the defendant reside in
Utah, the only parties residing away from Utah are the plaintiff
and his present wife, who reside in Boise, Idaho.

CITTON V. CITTON

PAGE SEVEN

MEMORANDUM DECISION

Based upon the circumstances that the children have always
resided primarily with their mother; she is an adequate, able,
attentive and caring parental provider; and she has remarkable
extended family assistance in Utah which would not be available in
Boise; and finally, that the children seem to be thriving in a
stable environment with their mother, the Court finds that the
plaintiff's Petition should be and the same is herein denied. The
children should remain with the defendant (mother), and the parties
should

continue

their

unusually

compatible

relationships

of

visitation.
The Court believes that through cooperation, consideration and
understanding, as has been evident between these parties, in the
past that they can make better decisions as to the custody of their
children, and the Court finds that the defendant has shown a
willingness when circumstances in her life have been unusually
turbulent, to allow the children to stay with their father for an
extended period of time.
compatible

relationship,

Since the parties have shown this
the

Court

believes

that

under

the

circumstances of this case at this time, that the Court should not
interfere with that relationship, but suggests that the parties
continue, as they have in the past, with the children remaining
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primarily with their mother during their academic school year, and
with their father during the summer vacations.
Mr. Hanks is requested to prepare any further Findings of Fact
and an Order consistent with this Memorandum Decision. He may make
other findings supported by the record and appropriate to the law
of this case.
Since the plaintiff enjoys substantially more income than the
defendant, the following adjustments should be made.
First, the parties should calculate under the guidelines the
amount of support, which should be adjusted

effective as of

December 1, 199 6, and consistent with the guidelines.
Second, since the plaintiff earns nearly $40,000 per year, and
the defendant approximately $10,000 per year, the plaintiff should
be ordered to pay $3,000 toward the defendant's attorney's fees and
all of the costs of the custody evaluation.
Dated this c~- f

day of November, 1996.

y<u^£,

DAVID S. YOUNG
DISTRICT COURT JUDGE
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Attorney for Plaintiff
5085 S. State Street
Murray, Utah 84107
James B. Hanks
Attorney for Defendant
8 E. Broadway, Suite 740
Salt Lake City, Utah 84111
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James B. Hanks - Bar No. 4331
HANKS & ROOKER
The Judge Building, Suite 740
8 East Broadway
Salt Lake City, Utah 84111-2204
Telephone: 801/363-0940
Facsimile: 801/363-1338
Attorneys for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MARK CITTON,

:

FINDINGS OF FACT &
CONCLUSIONS OF LAW

v.

:

Civil No. 864904780DA

GINA WARNICK CITTON,

:

Judge David S. Young

Plaintiff,

Defendant.

:

The above matter came on for trial November 14-15,1996. The Plaintiff (father) was
present and represented by his attorney, James C. Haskins. The Defendant (mother) was present
and represented by her attorney, James B. Hanks. The Court heard the testimony of the witnesses
called, the parties, and heard arguments of counsel. Based upon the foregoing, the Court hereby
makes the following:
FINDINGS OF FACT
1.
Utah.

The parties to this action were married on September 3,1982, in American Fork,

2.

Two children were born as issue of the marriage, to wit: Cassandra (Sandy) Lynn

Citton, born October 4,1983; and Brittany Danielle Citton, born November 22,1985. Sandy,
now age 13, is an autistic child with mental and cognitive skills at a level between ages 3 and 5
years. Brittany, now age 11, is an exceptional child, ranked by her school teachers in the upper
5% of the class.
3.

The Plaintiff filed for divorce November 26, 1986, separating from the Defendant

at or about that time. At the time of separation, Sandy was three years old, and Brittany was one
year old. The Decree of Divorce was entered by this Court on or about March 3,1987. In the
Decree, the Defendant was awarded custody of the minor children subject to reasonable visitation
rights in the Plaintiff. Subsequent to the entry of the Decree of Divorce, the children have always
resided with their mother. Prior to the Plaintiff filing his present Petition for Modification in
June of 1995, the parties both enjoyed a compatible visitation schedule, with the children residing
with their mother during what might be described as "the academic school year", and with their
father during the "summer months".
4.

Since the divorce, the Plaintiff (father) has remarried and has enjoyed a stable

marriage for approximately 10 years. He and his present wife, Maryann, have two children, now
ages 6 and 2. They enjoy a warm family relationship and environment.
5.

The Defendant (mother) since the divorce has been twice married and twice

divorced, and has two additional children, one from each of her intervening spouses.
6.

It is apparent the Plaintiff (father) and his present wife love and accept Sandy and

Brittany; and it apparent that the Defendant (mother), at considerable sacrifice, likewise loves and
accepts Sandy and Brittany with Sandy's unique circumstances. The Defendant (mother)
2

expressed a great love for her children and showed a willingness to sacrifice for the children in
her employment by limiting her work day to the hours the children are in school and otherwise
being available to the children at home.
7.

Since the parties were divorced, the Plaintiff (husband) has filed three separate

Petitions for Modifications. The first Petition was filed in March of 1987, when the Defendant
(Mother), who had been awarded custody of the children, was anticipating moving to Oklahoma.
Apparently, the Petition was never formerly resolved by the Court and was abandoned by the
Plaintiff (father). On September 12,1988, the Plaintiff (father) again filed a Petition to Modify
Decree of Divorce, principally requesting specific visitation. On April 24,1989, that second
Petition was resolved by Stipulation of the parties at a Pre-Trial Modification Hearing before the
Court. No intervening Petitions were filed between 1988 and 1995 when, on June 28,1995, the
Plaintiff filed his third Petition to Modify Decree of Divorce, alleging there had been a
substantial change of circumstances and that he be awarded custody.
8.

The Petition was filed during the Plaintiffs (father) summer visitation in 1995,

wherein he requested that the children not be returned in the fall.
9.

i

Hearings were heard before the Court's Domestic Relations Commissioner, and an

emergency hearing was held by the Court on September 25, 1995, wherein the Court determined
to leave temporary custody with the Defendant (mother). It is that Petition which is now being
considered and tried before the Court.
10.

The Plaintiff (father) has provided the Court with testimony from Dr. Elizabeth

Stewart wherein she has recommend that the custody be transferred to the Plaintiff (father). The

3

recommendations of Dr. Stewart are based primarily on the Plaintiffs apparently stable marital
relationship and the Defendant's intervening twice married and twice divorced circumstance.
11. -

No one disputes that the children are thriving in each household, and no one

disputes that the mother is an attentive, caring, able mother, similar to the father likewise being
an attentive, caring, able father.
12.

The parties have each illustrated an open access policy in relation to visitation,

even with circumstances wherein they have lived hundreds of miles apart.
13.

The parties' practice has principally been that the children reside with the

Defendant mother during the academic school year and with the Plaintiff (father) during the
summer months while out of school.
14.

The children enjoy a close bonded family relationship with their step-siblings in

each household. Since the Plaintiffs (father) two children were bora through his present
relationship, they are available to live with an enjoy the company of their step-sisters during the
summer months visitation. The Defendant (mother) has the practice of allowing all of her
children to reside with their natural fathers during the summer months, so if custody changed, the
two children subject of this Petition would reside with the Plaintiff (father) during the academic
year, and with the Defendant mother during the summer months; but, during those summer
months, the Defendant's other two children would be with their natural fathers, thus, a change in
custody would cause a break in the relationship between the Citton children and the Defendant's
(mother) other two children.
15.

The Plaintiff (father) and his wife reside in Boise, Idaho. The Plaintiff (father) is

in the military reserve in Utah and travels to Utah one weekend per month for military training.
4

If the Plaintiff (father) had custody in Idaho, he would bring the children to Utah on that weekend
to visit with their mother. As it is now, on that weekend, as his time allows, he visits the children
in Salt Lake City.
16.

The Court has struggled with this decision because there are circumstances which

do indicate that the Plaintiff (father) has established a more harmonious and tranquil domestic life
with his present wife. However, the Court recognizes that the children subject to this Petition
have never resided during any academic year with their father and step-mother and have only
been there during the summer months. While the mother has encountered a turbulent marital
relationship, there is little evidence that that has negatively affected the children nor is it her
present circumstance. The Defendant (mother) has always shown a willingness to sacrifice for
her children, as is evidenced by the fact that she remains employed under her apparent skills and
intellect, so that she can be employed only for the few hours of the day in which the children are
in school and be available to them both before and after school.
17.

Both parties have adequate living circumstances, with the Defendant (mother)

having ready access to extended family assistance and that she lives in a separate apartment in the
house where her parents reside. In addition, all of the family relatives, including the Citton
family and the extended family of the Defendant (mother) reside in Utah. The only parties
residing away from Utah are the Plaintiff (father) and his present wife who reside in Boise, Idaho.
18.

Based upon the circumstances that the children have always resided primarily with

their mother, that she is an adequate, able, attentive and caring parental provider; that she has a
remarkable extended family assistance in Utah which would not be available in Boise; and finally
that the children seem to be thriving in a stable environment with their mother, the Court finds
5

that the Plaintiffs (father) Petition should be and the same is herein denied. The children should
remain with the Defendant (mother) and the parties should continue their unusually compatible
relationships of visitation.
19.

The Court believes that through cooperation, consideration and understanding as

has been evident between these parties in the past, that they can make better decisions as to the
custody cf their children, and the Court finds that the Defendant (mother) has shown a
willingness when circumstances in her life have been unusually turbulent to allow the children to
allow the children to stay with their father for an extended period of time. Since the parties have
shown this compatible relationship, the Court believes that under the circumstances of this case at
this time, that the Court should not interfere with that relationship and suggest that the parties
continue as they have in the past with the children remaining primarily with their mother during
the academic school year and with their father during the summer vacations.
20.

The Plaintiff is employed at Saint Alphonsus Regional Medical Center in Boise,

Idaho, and has a gross monthly income of $3,836.00 per month. The Defendant mother has a
gross monthly income of $858.16 per month.
21.

Based on the above incomefigures,the worksheets to determine the plaintiff and

defendant's obligations to children in their present respective homes and the sole custody
worksheet, the Plaintiff should be ordered to pay Defendant child support in the amount of
$683.26 per month effective December 1,1996.
22.

The Defendant mother presented evidence that through November 14,1996, she

had incurred attorney fees and costs in this matter in the amount of $5,821.28 with a balance of
$3,345.88 owing. The Court finds that her attorney fees and costs are reasonable in amount and
6

were necessarily incurred in the defense of this matter. The Court further finds that based upon
the Defendant's limited income and her expenses that the Defendant mother has a need for
assistance in paying her attorney fees and that the Plaintiff, having an income substantially
greater than that of the Defendant, has the ability to pay the same. Accordingly, the Plaintiff
should be ordered to pay Defendant $3000.00 toward her attorney fees and costs. Further, the
Plaintiff should be ordered to pay all of the costs of custody evaluation.
23.

The Defendant is awarded the federal and state income tax exemptions on the

minor children. The plaintiff may claim the exemptions, however, if the defendant does not
benefit by claiming the same. Further, the plaintiff may purchase the exemptions from the
Defendant by paying her the amount she would save in taxes by claiming the same. In order to
effectuate this provision, the defendant shall notify the plaintiff, by March 1 of each year, of the
amount of her tax savings , if any, from claiming the exemptions. In the event the plaintiff
desires to purchase the same, the plaintiff shall pay defendant the amount of her t,x savings by
March 31 of the same year. In the event the plaintiff is entitled to claim the exemptions pursuant
to the terms set forth above, the defendant shall sign any documentation required by the IRS to
allow him to do the same.
DATED this

L day of January, 1997.
BY THE COURT:

The Himofablel David S. Young
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Approved as to form:

y
j ' ^ n

James C. Haskiris, Esq,
Attorney for Plaintiff

CERTIFICATE OF MAlLliNG ~~

/

I hereby certify that I mailed, postage prepaid, a true and accurate copy of the foregoing
FINDINGS OF FACT AND CONCLUSIONS OF LAW this ^Y
following:
James C Haskins, Esq.
HASKINS & ASSOCIATES
5085 South State Street
Murray, UT 84107

day of January, 1997, to the

